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THE ARTICLES OF COMPACT IN THE ORDINANCE OF 1787. 
[By N. Heapieron. | 


In the free States, adjoining those where slavery exists, cases not 
unfrequently occur, arising out of or connected with that institution, 
which bring under consideration the provisions of the Constitution 
relating to it, and lead to most acute and elaborate investigations of 
them. Within a few years past, a claim has been set up in such 
cases, as to the effect of the Ordinance of 1787, on the right, under 
the Constitution of the United States, to reclaim fugitives from labor, 
which, if its magnitude, or the apparent confidence with which it has 
been urged, is alone regarded, is well worthy of attention. This is, 
that, inasmuch as by the sixth article of compact in the Ordinance, 
slavery is for ever excluded from the territory north west of the river 
Ohio, and the right to reclaim fugitives from labor and service, given 
thereby, extends to such only as have escaped from one of the ori- 
ginal States, in no other case does it exist within the territory; that, 
although the words of the Constitution, conferring the right, are gene- 
ral, and apply as well to the new as to the original States, it is limited 
and qualified by the above article of the Ordinance: in other words, 
the articles of compact in the Ordinance are paramount to the Con- 
stitution. A decision of one of the Judges of the Supreme Court of 
Ohio, 2 West. Law Jour. 279, and another of the Circuit Court of the 
United States, 3 Jbid. 66, rejecting the claim as entirely unfounded, 
have probably settled the question as far as authority is concerned. 
As it has not been abandoned, however, but on the contrary the 
belief has been expressed that it would be one day recognized by 
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the Courts, it may be considered as still offering an open field for dis- 
cussion on principle. 

The reasoning advanced to sustain the ground thus assumed, may 
be concisely, but it is believed fairly stated thus: Compacts can be 
rescinded only by the consent of all the parties to them. A State 
cannot, any more than an individual, be released from its compacts 
by any act of its own, nor even by the overthrow of its government, 
and the establishment of a new one. The six articles in the Ordin- 
ance, form a compact between the States originally composing the 
Union on the one side, and the people and States of the territory on 
the other, and expressly provide that they shall for ever remain unal- 
terable, unless by common consent. No such alteration has been 
made. The Ordinance was created before the Constitution of the 
United States; and the change therefore, in the fundamental law of 
the Union, from the articles of confederation, under which it was 
adopted, to the present Constitution, did not destroy it, or impair its 
obligation. 

The subject suggests at the outset an inquiry into the nature of this 
change, and, as comprehended therein, an inquiry into the nature of 
the Constitution itself. This, however, if not unnecessary, would be 
obviously impossible in an article like the present. It is well known 
ihat opposite and conflicting views of the Constitution, have almost 
from its foundation divided the country into two great parties; the 
one holding, that it is nothing more than a compact between the 
States in their sovereign capacities, the other, that it was created by 
the act of the people, and established a national government. Those 
entertaining the former opinion, maintain that the Constitution is vir- 
tually of the same character with the articles of confederation, that 
the latter was substantially followed in its ratification, and that it may 
therefore be regarded as in effect but an alteration of the articles of 
Union. As far as this theory is concerned, it will be sufficient to re- 
mark, that if it is correct, the change was anticipated and expressly 
provided for in the Ordinance itself, which, in the fourth article of the 
compact, declares that “ The said territory, and the States which may 
be formed therein, shall for ever remain a part of the confederacy 
of the United States of America, subject to the articles of confedera- 
tion, and to such alterations therein as shall be constitutionally made.” 

According to the latter opinion, the Constitution is entirely incon- 
sistent with the articles of confederation; the change introduced by 
it was radical, not authorized by the latter, but on the contrary sub- 
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versive of them, and only sanctioned by the right of the people to 
alter or abolish their form of government, when found necessary for 
their safety and welfare. To this view of the Constitution the above 
argument in favor of the superiority of the articles of compact in the 
Ordinance over it, most appropriately, if not exclusively, applies. 
It is supposed to be founded upon a well settled principle of the law of 
nations, which is thus laid down by Chancellor Kent: * And it is well 
to be understood, at a period when alterations in the Constitutions of 
governments, and revolutions in States, are familiar, that it is a clear 
position of the law of nations, that treaties are not affected, nor 
positive obligations of any kind with other powers, or with creditors, 
weakened, by any such mutations. A State neither loses any of its 
rights, nor is discharged from any of its duties, by a change in the 
form of its civil government.” 1 Kent’s Com. 25. The question in 
hand will be considered with reference to this view of the Constitu- 
tion, and this understanding of the above argument. 

Although compacts between States cannot be annulled, so long as 
those States continue in being, unless by the mutual agreement of the 
parties, they may be dissolved by what amounts to the destruction of one, 
or, virtually of both parties, the conquest of the one country by the other, 
between which they subsist. In this case, although any engagement 
of the conquered nation which is executed, by which a right is vested 
in some third power, will remain in full force against the conqueror, 
yet such treaties of the former with other countries as are of an exec- 
utory character, stipulating for reciprocal advantages to arise in fu- 
ture, thus requiring for their performance the existence of each of the 
contracting parties as an independent State, must of necessity cease. 
And so much the more, all compacts between the nations thus united; 
since, for that State, with which another has been incorporated, to 
demand of it the performance of a previous treaty, would be to make 
a demand against itself; or rather, there would neither be a party to 
require, nor one upon whom the requisition could be made, both hav- 
ing been merged in a new State, consisting of both, but different 
from either. Vatiel, B. 2., Ch. 13., § 203 and § 204. 

The same result may be produced, by the peaceable blending 
together of countries, before either partially or wholly independent. 
Of this the union of England and Scotland is an example. These 
kingdoms were separate and distinct prior to that event, although 
they had béen for some time subject to the same sovereign. On the 
latter account, the relations by treaty, usual among nations not thus 
connected, did not exist between them. The illustration of the effect 





+ aE a. 











532 Articles of Compact—Ordinance of 1787. 


of such an incorporation, is, however, not the less appropriate and 
striking, inasmuch as the articles of union themselves, in which the 
two nations concurred, were in the nature of a compact, or, more 
strictly speaking, were the result of a compact to which they were 
the parties; and there were certain provisions agreed to at the time, 
which it was declared should * for ever be observed as fundamental 
and essential conditions of the union.” Yet it is held, and the posi- 
tion will probably not be questioned, that a violation of the terms of 
the union, an infraction of one of these essential conditions even, 
would not dissolve it. ‘The two contracting States were totally anni- 
hilated, without any power of revival; and a third arose from their 
conjunction. 1 Chitty’s Blacks., 97, ibid. note (e). The act of union 
having performed its office of blending the two kingdoms into one, 
can no longer be referred to as containing conditions of compact 
which are still binding. In its inception it was a compact, but its ob- 
ject and first effect being the destruction of the parties by which it 
had been formed, it ceased itself to exist as such with this act; the 
two nations thereafter became one and indivisible, as completely one 
as though they had never been separate. The articles of union may 
be considered as forming a part of its fundamental law; yet a disre- 
gard or infringement of this fundamental law, would not restore, or 
authorize an attempt to restore, the country to its former condition, 
unless under such circumstances of oppression, as would justify any 
people in resisting or overthrowing their government. 

The junction of the two nations was in this case effected by the 
joint action of their supreme legislatures, in which the sovereignty of 
the respective States was considered as residing. According to the 
American theory, however, this right is inherent in the people, and 
unalienable by them. They only have the right to change their form 
of government; and the authority which they think proper at any 
time to confer upon their rulers, cannot be transferred by the latter. 
When, therefore, it was found necessary to form a more perfect union 
of the States than -that created by the articles of copfJeration, to 
substitute a national government for their federative alliance, it was 
perceived at once, that the power to accomplish this object did not 
reside in the State Legislatures; that resort must be had to a source 
higher than any delegated authority—to the people themselves; and 
by them the Constitution was accordingly ratified, ordained, and 
established. Now it is evident that, since the State Constitutions were 
but the creatures of the people, they might, if they had thought 
proper, have abolished them altogether, and have extended over the 
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whole country a single government, unrestrained in its action, except 
by its responsibility to themselves, They did not deem this expedi- 
ent, however. But they did erect a general government for certain 
purposes, and with certain limited powers, In doing so, they exer- 
cised, as far so they went, that irresistible authority which they would 
have employed in the other case. To this extent, they as effectually 
infringed upon, and restrained the sovereignty of the States, as if 
they had destroyed it altogether. So far, they as completely consoli- 
dated them under one national government, as if they had undertaken 
to confer upon it all the power which they had delegated, or might 
delegate from themselves. Thereby a new relation arose between 
: ihe people, by reason of the obedience which became due from them 
: to this government. They thereby became united together as one 
people, because incorporated into one nation. The truth is, and no 
ingenuity of argument, no subtilty of distinction can evade it, that 
as to certain purposes, the people of the United States are one peo- 
ple.” Mr. Webster. 

There cannot, it is believed, be any doubt, according to the theory 
of the Constitution on which we are now proceeding, that the Union 
is of this intimate character; that the numbers of which it was com- 
posed were so far merged, that, as in the union of England and Scot- 
land, there is no constituted authority remaining, to decide when its 
terms have been violated, and declare it at an end. The advocates 
of State rights, indeed, contend that it belongs to the States to judge, 
when the general government has transcended the limits of the Con- 
stitution; that, when they conceive a palpable and dangerous infringe- 
ment of it to have occurred, they may resist such infringement, even 
to the extent of nullification and secession; and that these are not 
hostile and revolutionary, but peaceable and constitutional rights. 
But this doctrine is held by those only, who regard the Constitution 
as a compact between the States; and there is not the shadow of an 
argument to support it on any other ground. The cardinal point, 
however, in the theory now assumed to be correct, is, that a govern- 
ment was formed by the Constitution, deriving its sanction from the 
aggregate consent of the people of the United States. The conclu- 
sions unavoidably deducible therefrom, are, that this government, as 
the word itself imports, is, so far as its powers extend, supreme; that, 
as incident to that supremacy, it possesses the right to decide upon the 
extent of those powers, and is therefore independent of the inter- 
ference of the States; and that any open resistance to its authority, 
although undertaken by all the people of a State, and supported by 
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their local government, is treason, or if successful, revolution. The 
States, it is true, were not, like the Kingdoms of England and Scot- 
land, entirely annihilated by the union. They still exist for certain 
purposes, are even recognized by the Constitution, and their agency 
made necessary to its operation. But those of their original powers, 
which they were permitted to retain after its establishment, were cre- 
ated before, and of course without reference to it, and could not 
therefore have conferred any authority to supervisé¢ or control the 
general government, which was not then in being. As this authority 
did not exist in the States before, neither was it given to them by the 
Constitution. So far as the rights vested in, or the duties imposed 
upon them by it, are concerned, they are regarded not as separate 
States, but as parts of the Union; not as distinct units, but as frac- 
tions of a whole. They are made the instruments of carrying on 
and preserving the national government, and are not independent 
agents, empowered by itself to bring about its own destruction. 

The union of the States, then, can only be dissolved for the same 
causes, and in the same manner, that any nation may be dismembered. 
Though confined in its objects, it is complete so far as it extends, and 
within the limits assigned to it, must, therefore, have produced all 
the effects which can in any case flow from the thorough combination 
and blending together of two or more nations, Applying the gen- 
eral principles above considered, relating to such incorporations, it 
follows, that all compacts between the States, either singly or col- 
lectively, incompatible with the Constitution, were abrogated thereby. 
Such, however, as did not interfere with its provisions, were not 
affected. Although the Constitutions of the States were modified, 
and partially superseded, by the people of each of them, in their act 
of ratifying the Constitution of the United States, yet, upon all points 
not contemplated by the latter, their distinct individuality was pre- 
served. And thus far their compacts continued to be binding, because 
thus far they were still States, although deprived of a great portion 
of the authority which they had previously possessed. ‘To the ex- 
tent of the powers vested in the Constitution, however, the States, 
as such, were destroyed—they were consolidated. Whenever a ques- 
tion arises within the range of those powers, as to it, the people of 
the United States are to be regarded as forming one nation; and 
their only rule of action will be found, either in the Constitution 
itself, the laws of Congress made in pursuance thereof, or the treaties 
made under the authority of the United States. A compact can 
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now no more subsist among the States, or between the Union and 
one of them, upon a subject to which the Constitution applies, than a 
treaty between England and Scotland, between the Kingdom of 
Great Britain and one of its counties. The six articles in the Ordin- 
ance of 1787, therefore, forming a compact which was binding upon 
the States when they were independent of each other, still remain 
in full force so far as they do not conflict with the Constitution of the 
United States; but in every particular in which they do, they have 
been annulled by that instrument. 
To show that this result followed the adoption of the Constitution— 
that the fact of its not having entirely swallowed up the States, did 
not prevent the destruction of such of their compacts as were incon- 
sistent with it—a reference to the articles of confederation will be 
sufficient. ‘They formed a compact to which all the States had deli- 
berately assented, could be changed only by their unanimous con- 
sent, were in their terms of perpetual obligation; and yet they im- 
mediately ceased to exist when the Constitution went into operation. 
They were not formally or expressly repealed by it, and had certainly 
not then been, if they ever were, rescinded by all the parties by 
whom they had originally been agreed upon and entered into. It 
was, however, well known at the time, and has never since been 
doubted, that the very object and necessary consequence of the rati- 
fication of the Constitution, was to annul the articles of confedera- 
tion. If the Ordinance of 1787 is binding to its full extent, because 
it was a compact entered into prior to the establishment of the Con- 
stitution, and could not have been revoked thereby, then the articles 
of confederation are for the same reason still in force. The argu- 
ments by which the former position is maintained, go equally and 
with as great weight to prove the latter. 
It cannot be objected to the above conclusion, that not only were 

the States parties to the compact in the Ordinance, but the people 
of the territory were individually parties; since the contracts of a 
sovereign power with private persons are in no respects superior, and 
at most can only claim to be equal in their obligations to those with 
other States. Vaittel, B. 2, Ch. 14, § 214. If compacts between na- 
tions, before independent of each other, are annulled by their being 

) united into one, then are the agreements of either with the citizens of 

the other, in like manner annulled, if inconsistent with such union. 

This incorporation, if voluntary on the part of each nation, amounts 

to a mutual agreement to abrogate all their subsisting treaties; and 

since it can be brought about only by the people of both, either 
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directly, or through the agency of their respective governments, it 
involves their consent to the recision of such treaties, and also to the 
recision of the compacts between either, and the citizens of the 
the other, if required by the terms of the union. The rights of each 
individual who is a party to such a compact, are thereby concluded, 
although the union may in fact have been accomplished against his 
wishes, for the same reason that every inhabitant of a country owes 
obedience to the acts ofits government, or submission to such changes 
as may be introduced therein by the majority, although they do not 
meet with his approbation. 

It may indeed be denied, that compacts to which private persons 
are parties, can be destroyed in this manner, without the assent of 
all of them. It may be said that debts,and other similar engage- 
ments, from a State to its own citizens, are equally inviolable with 
those to foreigners; that it is a universally recognized principle, tiat 
neither the one nor the other is impaired by any change in its form 
of government; and that they would therefore not be, if they existed 
between one nation and the citizens of another, and a change was 
introduced in the government of each, by their being incorporated 
together. Such engagements, in general, have no connection with 
the causes which give rise to revolutions in States, and are therefore 
considered as remaining in full force, notwithstanding such revolu- 
tions may have taken place. But it is conceived that internal com- 
pacts, even of this character, do not possess that exemption from the 
control of the sovereign power of a State, or from liability to be 
affected by mutations in its government, which belongs to those with 
foreign nations, or their citizens; that, if the supreme legislature 
thereof, the right not being withheld by its Constitution, should de- 
clare them void, the act would be binding as the law of the land, 
although it might be justly subject to condemnation as a violation of 
good faith; that by so much the more would they be annulled, if the 
people, who are above the legislature in the exercise of their highest 
right of control over the affairs of the country, should declare them 
at an end, by a change in its fundamental law; and that this would 
be the case, whether they were originally the contracts of the nation 
with its own citizens, or with those of another country since united 
with itself, who had thereby become such. The like engagements with 
the citizens of a still foreign country, although no more just in them- 
selves, would not be rescinded under the same circumstances, because 
such citizens would owe no obedience to the government with which 
they had contracted, and would have no right to interfere in con- 


trolling or changing it. 
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But the articles of compact in the Ordinance are not of a similar 
character with the agreements just spoken of; and it is therefore 
not necessary to go to this length in order to show that the rights of 
the people of the territory, as parties to the compact in the Ordinance, 
were as much subject to be restrained and limited by the act of the 
people of the Union, in adopting the Constitution, as those of the 
States. These agreements are of the first class, before mentioned, or 
are such as are complete in themselves, and have created vested-rights. 
The object of the Ordinance, on the other hand, was, to lay down the 
great outlines for a system of governments, which were afterwards to 
be formed within the territory. The articles contained in it belong 
to the other class of compacts, and are intended to establish rules of 
action for the future—to that class which, when they exist between 
two independent nations, may be modified or destroyed by the union 
of one of them with a third power, without the consent of the other. 
And surely, it will not in this country be maintained, that there can be 
any rule of action, whether in the form of a law, constitution, or com- 
pact between States, or by them with individuals, whose operation is 
confined within certain limits, that is beyond the control of any au- 
thority within those limits, even the ultimate sovereign power of the 
people. Such a doctrine strikes directly at the very foundation upon 
which the whole fabric of our institutions has been erected. When 
all the people upon whom a compact of the latter kind is binding, 
either individually or collectively, as citizens, or as States, acting as 
they must in such a case, by majorities, concur in pronouncing it void, 
whether they are then living under the same government, or thereby 
unite themselves into one nation, there is no power on earth which 
can rightfully call in question the validity of their act. In this view 
of the subject, it is immaterial that individual citizens were parties to 
the compact in the Ordinance, and that their assent to the Constitu- 
tion was not obtained. The inhabitants of the territory formed a 
very small fraction of the American people: they were not sufficiently 
numerous to enjoy the right of self-government; and, in the ratifica- 
tion of the Constitution, as before when the Ordinance was extended 
over them, it was either inconvenient, or thought unnecessary, to 
copsult their wishes. So small a minority of the people, in whose 
name the Constitution was ordained, to whom it was made to apply, 
and on whom it has since in fact operated, were, according to all 
democratic principles, undoubtedly bound by the act of the majority 
in its adoption. The people of the United States, then, in the exer- 
cise of their right of revolution, or, if that term be deemed objection- 
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able, of their transcendant right to‘alter or abolish their frame of 
government, de facto and de jure, extended the Constitution over, and 
established it within the whole territory included in the limits of the 
Union, expressly declaring that it should be, what from its very nature 
it must have been, the supreme law of the land, and thereby destroyed 
all compacts, as well as all other rules of action, originating among 
and applying only to themselves, inconsistent therewith. 

Thus far it has been admitted that the six articles in the Ordinance in 
fact constitute a compact, and that they were adopted as such before 
the general government was organized under the Constitution. This 
is the source whence the argument in favor of their superiority over 
the latter is drawn. The former part of the above proposition will 
not now be, although it has been, denied. It is enough to know that 
the ordinance has been uniformly recognized as obligatory, from the 
time of its enactment, and that the six articles in themselves purport to 
be articles of compact. But it may not be improper to enquire to 
what extent and in what manner, the people and States within the 
territory became parties to this compact, so as to have rendered it 
binding upon them as such from a time anterior to the establishment 
of the Constitution, and whether, as to either the one or the other, it 
is now to be regarded as a compact entered into prior to that event. 

That the consent of the people, who were inhabitants of the ter- 
ritory on the 13th July, 1787, when the Ordinance was passed by 
Congress, was never asked, or obtained thereto, is well known. They 
were then, and for some time thereafter, treated as being in a state 
of colonial dependence upon the Union, There was not on their 
part any distinct act, adopting the Ordinance; and, so far as they 
were ever parties to the compact contained in it, they became such 
by implication merely. 

The persons who have since removed into the -territory, may be 
considered as having assented to and ratified the Ordinance, by vol- 
untarily placing themselves within the range of its operation, and as 
having thereby become parties to the compact. But those who emi- 
grated after the erection of the general government, found the Con- 
stitution as well as the Ordinance in force within the territory. Their 
removal was as much an adoption of the one as the other: and they 
at least cannot claim that the articles of compact in the Ordinance 
existed as such prior to the existence of the Constitution. The arti- 
cles became binding upon each of them, from the time that they 
adopted them by their removal, and thereby, and from that time only, 
were they entitled to require their observance as a compact. The 
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members of a community, at one period, may indeed enter into treaty 
stipulations, which will be as obligatory upon the persons who may 
thereafter compose it, as if they had themselves been members at 
the formation of such treaties, and taken part therein. But this is 
true only when such community constitutes an artificial being, or State, 
and acts in that capacity—in which case, although the persons of 
whom it consists are continually changing, the artificial being remains 
in existence, and subject to all its engagements. The people of the 
territory, however, were not thus connected with each other, and had 
never thus acted together, when the Constitution went into operation. 
They sustained-no other relation to the Union than that of individual 
citizens: they were, from the passage of the Ordinance up to that 
time, and afterwards, subject to the laws adopted for them by the 
Governor and Judges, who derived their authority from the United 
States; and it was not until 1799, when the territorial legislature was 
formed, that they took any part in their own government. Not only 
then did they not ratify the Ordinance collectively, as an organized 
commuuity, so as to bind the future inhabitants of the territory, but, 
up to the time of the establishment of the Constitution, they were 
never in a situation to have done so. Emigrants thereto became 
parties to the compact as individuals merely. They were not af- 
fected by the acts of those who had preceded them, nor could they 
bind those who should follow. As to each of them, it was a new 
compact, entered into at the time of their removal. 

It cannot be said, therefore, with propriety, of any of the people of 
the territory, except those who emigrated to it within the space of less 
than two years, which intervened between the passage of the Ordin- 
ance by the old Congress, and the time when the Constitution went 
into operation, that they adopted the articles therein as a compact, 
before the occurrence of the latter event. The States which have 
been formed out of the territory, have become parties to the compact, 
by being admitted into the Union ‘ consistent with the Ordinance.’ 
They have, however, all been erected since the ratification of, and 
under the Constitution: they owe their existence thereto; and an 
essential requisite to that existence was, an cntire conformity and 
subjection to all its provisions. They could not have been made 
States without being thus subordinate tu the Constitution; and, had 
they not acquired that character completely, and in every particular, 
they would not have come within the terms of the Ordinance by which 
they are made parties to the compact. The Uonstitution, therefore, 
is clearly paramount to the articles of compact in the Ordinance, as 
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far as the States within the territory are concerned, since they became 
parties to them after the erection of the general government, and 
from their very nature, could not have been made such except upon 
this condition. . 

A suggestion here presents itself with regard to the reason for making 
the people as well as the States in the territory, parties to the com- 


pact, which may not be entirely unworthy of consideration, The 


word States, as used in the clause of the Ordinance, introductory to 
it, was undoubtedly not meant to be confined to the several districts 
of country into which the territory was afterwards to be divided, nor 
to apply to the bodies politic merely, which should be created therein, 
but was intended to comprehend the whole body of the people of 
each of those districts, living under local governments constituted by 
themselves, and forming component members of the Union. The 
people of the territory were not, and could not have been, organized 
into States, when the Ordinance was enacted, It was, however, con- 
sidered desirable to give to a part of it the superior obligation which 
belongs to a compact. A compact with States, it could not then be, 
because there were none in existence therein, although it might after- 
wards become such when they were formed. In order that it might have 
this character in the intermediate time, it was declared that it should 
be a compact with the people of the territory. It was to be a compact 
with the people as individuals, so long as they sustained no other rela- 
tion to the Union, and with them as communities, or States, when they 
acquired that character. The people within such parts of the terri- 
tory as have been formed into States, are therefore not now parties to 
the compact in the Ordinanee individually, but collectively. Their 
former connection with it ceased when the latter commenced. It is 
binding therein only as a compact with them as States, and as such 
was entered into after the Constitution was adopted. 

A-conclusion tantamount to this may be arrived at in a different 
manner. The articles of compact provide for their own alteration in 
one way, and in one way only—by ‘common consent.’ Now, in order 
to the admission of a new State into the Union, the agreement of the 
people of such State, as well as of Congress, is necessary thereto: and 
such admission, since it is accomplished under and by authority of the 
Constitution of the United States, must of course be consistent with it, 
and involves the consent of both that it shall be therein, what it pur- 
ports to be throughout the Union—the supreme law of the land. The 
people of those States, therefore, which have been formed within the 
territory, having adopted, and become subject to the Constitution, 
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with the assent of Congress, the articles of compact were thereby ab- 
rogated, in accordance with the above provision, so far as they con- 
flict with the Constitution. As to this portion of the territory, the 
‘common consent’ required for changing them, has been given. See 1 
McLean’s R., 343. 

Within these States, therefore, either because the relation which 
the people of them sustained, as parties to the articles of compact, 
was changed from an individual to a collective relation, by their ad- 
mission into the Union, or because the articles were thereby modified, 
in the manner allowed by themselves, so as to make them conform to 
the Constitution, they cannot now be regarded, even as to those per- 
sons who were inhabitants previous to the establishment of the latter, 
as a compact entered into anterior thereto. 

As to that part of the original territory over which a State govern- 
ment has not yet been extended, corresponding with the present terri- 
tory of Wisconsin, it may be safely asserted that it was not inhabited 
by white men at the formation of the Constitution; and therefore, 
although the articles in the Ordinance now constitute a compact to 
which the people of Wisconsin are parties, it was not adopted by any 
of them before that time. 

Within the whole territory therefore, no party to the articles in 
the Ordinance, whether a State or an individual, can claim that they 
form a compact, which was entered into as such before the establish- 
ment of the Constitution, and are therefore paramount to it. 

If the Constitution is to be regarded as nothing more than a com- 
pact between the States, the articles of compact in the Ordinance are, 
by the express declaration which they contain, made subordinate 
thereto. If,on the other hand, the people of the United States 
thereby erected a national government, they formed such an incorpo- 
rate union of the States, as annulled all internal compacts, either 
among the States themselves, or between them and individual citi- 
zens, so far as they were inconsistent with the Constitution. And, 
aside from any considerations as to the nature of the latter, the articles 
in the ordinance are not in fact now binding as a compact entered 
into prior to its adoption, because there is, on one side, no party in 
existence to require their observance as such, 

Although the Ordinance itself, as embodying the essential prin- 
ciples of free government, and the wisdom and foresight of those who 
extended it over the territory while yet a wilderness, and established 
it upon a foundation deeper than all local laws, and all local constitu- 
tions, may justly command admiration. AMKhough the change which 
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has since taken place therein, may in a great measure be attributed to 
its agency—a change, which has resulted in the transformation of that 
wilderness into a highly cultivated and productive country, peopled 
with millions of industrious, thriving, and happy freemen, and in the ad. 
dition therefrom of four new States to our Union—it must yet be ad- 
mitted, that there is even here, a law of a higher and more sacred obli- 
gation, indissolubly connecting our interests and destiny with those of 
our sister States, and extending its benign influence to the remotest 


portion of our common country. 





In the Commercial Court of New Orleans. 


A. Lanrear & Co. vs. R. D. Brossman. 


Held, that as a general rule, where a bill of exchange is accompanied by a bill of 
lading, the holder of the bill of exchange, upon the acceptance of the bill, is bound 
to surrender to the acceptor the bill of lading. The right to retain the bill of lading 
is analagous to that of stoppage in transitu, and is subject to the same modifica- 
tions. 

Mere suspicion is no ground to justify the withholding the bill of lading: there must 
be manifest embarrassment in the affairs of the drawee. 

The right to withhold the bill of lading is exercised at the risk of damages in case 
it should turn out that the drawee was not insolvent or in failing circumstances. 

A custom or usage of trade is a rule in relation to contracts, adopted by parties 
having opposite interest: it must be known, recognized, and assented to by both 
parties: it is absolute, imperative, and universal, in favor of and against all parties 
to the contract, when there is no express, special agreement to the contrary. 

Where a correspondent in a commercial transaction, clearly violates his orders, and a 
loss ensues, the loss is thrown upon him without any inquiry whether the loss 
would have been greater or less, if the instructions had been followed. 


Tue facts in this case appear in the Opinion of the Court. A spe- 
cial jury of merchants was summoned to try the cause, but the parties 
waived the jury, and submitted the facts as well as the law, after full 
argument, to the decision of the Court. 

Mr. Levi Prerce, for plaintiffs; Mr. Bensamin and Mr. Mico for 
defendant. 

Warts, J. Qn the 23d day of February, 1843, the defendant, 
Blossman, applied to Lanfear & Co., discounters, or buyers of bills of 
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exchange, to cash his draft, or bill of exchange, of that date, on De 
Tastet & Co., of London, for the sum of £3,324 4s. 3d. sterling. The 
bill was drawn in the usual form, to the order of the drawer, at sixty 
days after sight, and endorsed by him in blank. The bill of exchange 
was accompanied by a bill of lading for 344 bales of cotton, shipped 
by the “ Provincialist.” The bill of lading was filled to deliver to the 
order of Blossman, and endorsed by him also in blank. ‘The bill of 
exchange thus accompanied, was negotiated to Prime, Ward & King, 
of New York, and by them, asis alleged, negotiated to Barings & Co., 
of London. De Tastet & Co. offered to accept the bills of exchange 
when presented to them for that purpose, provided Barings & Co. 
would deliver up the bills of lading. The bills of lading being re- 
fused, the bills of exchange were protested for non-acceptance, and 
ultimately for non-payment, and Blossman duly notified thereof. The 
cotton was taken possession of and sold by Barings & Co., but did 
not produce a sufficient sum to cover the bills of exchange. It is 
alleged that Prime, Ward & King paid the deficiency to the Barings, 
and that Lanfear & Co. have refunded this sum to Prime, Ward & 
King, and the real object of the present action is to recover the defi- 
ciency so paid, with damages, interest, costs of protest, etc. I see no- 
thing special in the particular circumstances of the pi ‘sent case, but 
consider that the Court is called upon to decide the naked and ab- 
stract question as to what are the rights of a holder of a bill of ex- 
change, accompanied by a bill of lading, to wit: whether, as a gene- 
ral rule, such holder is bound to give up the bill of lading, on the ac- 
ceptance of the bill of exchange, or whether he is entitled to retain 
it until the payment of the bill of exchange; and on the other hand, 
whether, supposing that the drawee is bound in other respects to ac- 
cept the bill of exchange, he can refuse such acceptance if the bill 
of lading be withheld, and thus throw the shipment, and all conse- 
quent damages, on the holder of the bill of exchange, by reason of 
his refusal to deliver up the bill of lading. For the purpose of deciding 
this question, we shall at first assume that the drawee is in good mer- 
cantile standing, and that his credit has not been impaired since the 
bill was drawn, so as to place him in failing circumstances. 

The grand division of contracts is into express and implied. Ex- 
press contracts are those in which the parties have minutely provided 
for all the details of their agreement. Implied contracts are those in 
which, from one or two substantive acts of the parties, there flow a 
variety of consequences and inferences which materially affect their 
rights. Commercial contracts are so numerous, multifarious, and 
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transitory, that business could not be transacted, if the parties were 
required to reduce to express agreement, either verbal or written, all 
the details of their contract Hence they are left to be governed by 
direct inferences from one or two substantive acts of the parties, or by 
such customs and usages as are found convenient in the transaction of 
business. Commercial contracts are not out of the pale of the prin- 
ciples of law relative to contracts generally; but those principles of 
the law of contracts receive modifications from the customs and usages 
of trade; and even the most positive rules of law bend to such usages 
when they are clear and explicit. 

I shall examine the question presented in this case under both points 
of view. 

I. What are the legal consequences and inferences to be deduced 
from the act of the drawer of a bill of exchange and shipper of cotton 
presenting such bill of exchange, accompanied by a bill of lading to 
a capitalist or banker for discount. In such an act there is a direct 
implication that the bill of exchange is drawn against the property 
covered by the bill of lading. In such cases, the property covered by 
the bill of lading, or, to avoid periphrasis, we will say, the cotton, is 
either bought by virtue of orders given by the foreign house on whom 
the bill is drawn, in which case the bill of exchange is to be con- 
sidered as drawn to pay for the cotton, or else it is a shipment by the 
drawer of the bill of exchange, of cotton bought for his own account 
and risk, and the bill of exchange is to be considered as a demand 
upon the English house to make an advance upon the cotton thus 
shipped to their consignment. If the cotton has been bought by 
virtue of orders given, it is easy to perceive that the English house 
may refuse to accept, on the ground that their orders have been vio- 
lated or departed from in some particulars, which violation or depart- 
ure authorizes them to refuse acceptance. In the present case, a 
very intelligent witness gave it as his opinion, that the orders had 
been violated so as to authorize De Tastet & Co. to refuse accep- 
tance. Perhaps I do not concur in this opinion; and I do not cite it 
as bearing upon the case, because acceptance was not refused on that 
ground, but only to illustrate the general principle of the risk which 
buyers of these bills ran, when they purchase or discount them. On 
the other hand, if the bill of exchange is a demand for an advance 
on the shipment, made on the shipper’s account, the house on whom 
the bill of exchange is drawn, may refuse to accept, because it con- 
siders the advance exceeds the value of the property, which may also 
come to a falling market, and the house may be unwilling to become 
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the creditors of the drawer of the bill of exchange. The bill of ex- 
change, in its inception, is an incomplete contract, and is only ren- 
dered complete by the acceptance of the Person on whom it is drawn. 

It is manifest that such are the facts and circumstances out of 
which the double contract springs, and that they ought to regulate 
and govern the rights of the parties. 

From these various facts and circumstances, to wit: Ist. That when 
a bill of exchange is accompanied by a bill of lading, there is a di- 
rect implication that the bill of exchange is drawn for the payment of, 
or as an advance upon the shipment; 2d. That the bill of exchange 
at the place where it is drawn, is an incomplete contract, and for the 
reasons above stated, may never be completed by the acceptance; 
I draw the direct inference that the bill of lading accompanies the 
bill of exchange, in order to insure the completion of the contract, or 
if it should be refused, to protect the holder and the drawer of the 
bill of exchange from the consequences of the refusal to accept, by 
applying the proceeds of the property upon which the bill of exchange 
was grounded, to the discharge of the obligation of the drawer. 
There is another point of view, strongly illustrative of the rights of 
the parties. Blossman is a vendor or a quasi vendor of the cotton on 
a credit of sixty days, after the presentation of the bills of exchange 
for acceptance. If he presented himself in, person, or through an 
agent, he would have a right to demand the acceptance of the bills, 
but he must surrender the property, to wit: the bill of lading. He 
would not have a right to demand payment, or to retain the bills of 
lading until payment. Such a proceeding would be contrary to the 
rights of De Tastet & Co. on the face of the papers, as it would be 
turning a credit contract into a cash one. Lanfear & Co., and any 
subsequent holder of the bill, only acquired the rights of Blossman, 
and are subject to the same obligations. The corollary trom these 
premises is, that when the main contract is completed, to wit, the bill 
of exchange is accepted, the holder is immediately bound to surren- 
der the bill of lading to the acceptor. These principles seem to be 
so plain, simple, and conclusive, that it appears extraordinary that 
any difference of opinion should exist on the subject. Having arrived 
at this conclusion, it may be well to examine some of the principal 
arguments urged by the counsel of the plaintiffs for the opposite rule 
of rights to wit: That the holder of a bill of exchange has the right 
to require its acceptance, and also to retain the bill of lading until 
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payment of the bill of exchange: they are tacked together, and can- 
not be separated. This is obviously to beg the question, without 
looking to the original elements of the contract. It will be seen at 
once that such a mode of proceeding would place the acceptor wholly 
in the hands of the other party; his name and credit would be out 
for the acceptance, and the bill holder would also have the full and 
entire control of the property, during the whole usances of the bill 
of exchange. There might be no danger if all bills were held by 
the Barings, but bills may get into the hands of John Doe and Rich- 
ard Roe, notorious for their total want of responsibility. The original 
bill maker, and every subsequent one, is bound to know the standing of 
the party upon whom the bill is drawn; but, from the very nature of 
bills of exchange, it is utterly impossible to know into whose hands 
they may come when they are presented for acceptance. The rules 
of business have become relaxed by competition. Formerly, mer- 
chants of high standing would only accept against consignments to 
the amount of two thirds of the value of the property at the place of 
destination, on the receipt of the bills of lading and orders to effect 
insurance; and, if any limit of price was fixed, which could not be 
obtained within six months after the bills matured, the advance must 
be refunded. It was considered as an imperative rule, or condition, 
of accepting bills of exchange drawn against merchandize, that the 
bill of lading for it should be in hand at the time of the acceptance; 
and no respectable house would act otherwise, or allow their credit 
to be so far doubted as to permit a party to retain the bill of lading 
after they had given their acceptance for the value of the property 
covered by such bill of lading. 

The counsel for the plaintiff urged that this was a suit on a plain 
bill of exchange, and that a bill of exchange could not be affected 
by having any other contract annexed to it. In this view of the 
matter, I consider him wholly mistaken. All the difficulty in the case 
arises from the fact, that it isa bill of exchange accompanied by ano- 
ther contract, which creates collateral and correlative rights and obli- 
gations. He cited some authorities, to wit, Stevens’ Nisi Prius, vol. i., 
p» 768, Bell v. Crick, etc., Campbell’s Nisi Prius, vol. iv., p- 218, Stone 
v. Metcalfe, to prove that a bill of exchange, after it was drawn, could 
not be clogged, affected, or have its force and virtue diminished, by 
having another agreement tacked to it. These cases were all decided 
under the special laws of England, with regard to the stamp duties 
on notes and agreements. The stamp duty on notes is less than the 
stamp duty on agreements of the same amounts; and if agreements 
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were attached to notes, the want of the requisite stamp would make 
both instruments invalid. The English Courts, thegefore, have been 
astute to sustain the notes independent of the agreement: but the 
stamp duties have no relation to foreign bills or agreements, and the 
cases cited have no application or bearing upon the one before the 
Court. It was also urged by the counsel of the plaintiff, that the 
bill of lading was frequently given at the place of inception of the 
contract, in place of an endorser. This argument and position were, 
to a certain extent, true, and are founded on the rules established by 
our moneyed corporations, to wit: that they will not discount any pro- 
missory note, or bill of exchange, without two satisfactory names. 
As we have seen, in the inception of the bill of exchange, if the aid 
of an accommodation endorser be not called in, there is but one name 
to the bill, and the contract may be said to be incomplete; but the 
moment the bill is accepted, the rule of these moneyed corporations is 
satisfied. It was in order to avoid the expense of an accommodation 
endorser, that the bill of lading was attached to the bill of exchange, 
until such time as the acceptance could be obtained, the contract be 
rendered complete, and the two required names be furnished. 

I come now to examine whether there exists any custom or usage 
of trade which controls or regulates the righis of parties. 

On this subject, I adopt the language of Judge Story, in the case of 
the Schooner Reeside, 2 Summer, p. 569: “1 am, myself, no friend to 
the almost indiscriminate habit of late years, of setting up particular 
usages or customs, in almost all kinds of business and trade, to con- 
trol, vary, or annul the general liabilities of parties, under the com- 
mon law, as well as under the commercial law. It has always ap- 
peared to me, that there is no small danger in admitting such loose 
and inconclusive usages and customs, often unknown to particular par- 
ties, and always liable to great misunderstanding, and misinterpreta- 
tions, and abuses, to outweigh the well known and well settled prin- 
ciplesof law. And I rejoice to find, that of late years, the Courts of 
Law, both in England and America, have been disposed to narrow 
the limits of the operation of such usages and customs, and to dis- 
countenance any further extension of them. The true and appro- 
priate office of a usage or custom, is to interpret the otherwise inde- 
terminate intentions of parties, and to ascertain the nature and extent 
of their contracts, arising, not from stipulations, but from mere impli- 
cations, and presumptions, or acts of doubtful or equivocal character, 
etc., etc.” And again, in Donnell et al. v. Columbia Insurance Com- 
pany, 2 Summer Rep. p. 377: “Usages among merchants should be 
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very sparingly adopted, as rules of law, by courts of justice, as they 

are often founded on mere mistakes, and still more often, in the want 

of enlarged and comprehensive views of the full bearing of princi- 
les.” 

Before discussing this part of the subject, it is necessary to under- 
stand what is meant by custom or usage of trade. A custom or usage 
of trade, isa rule in relation to their contracts, adopted by parties 
having opposite interests. Jt must be known, recognized, and as- 
sented to by both parties. It is said that there are tricks in all 
trades; but these practices are not to be considered as customs or 
usages: for instance, it is known that mercantile houses of first stand- 
ing in England, add fifty per cent. beyond actual expenditure, to all 
their charges, to wit; the drayage, cooperage, mending, warehouse 
rent, postage, etc. etc.,; but this practice is neither recognized or 
assented to by the party against whom the charge is made, and I ap- 
prehend that the houses who follow this practice, would not venture 
to put down a certain sum for drayage, and then add fifty per cent. 
for an extra charge thereon. 

It is also known, that in purchasing supplies for West India planta- 
tions, when the bill was brought in, there was a memorandum at the 
bottom of it—*“six months’ credit,” or “ten,” “fifteen,” or even as 
high as twenty-five per cent. discount for cash.’ Of course the cash 
was always paid, and the bill charged as a purchase on six months’ 
credit. The discounts formed a very pretty item in the profit account. 
I do not pretend to say that these and worse practices are not in- 
dulged in elsewhere; and they exist in all trades and professions 
where opportunity is afforded for them; but they are not known to, 
or recognized by those against whom they are made. Such are not 
the usages of trade. On the other hand, to illustrate a custom, it is 
well known that cotton is sold in New Orleans by the gross weight, 
without tare for bagging or rope. This usage is known to buyers 
and sellers, and is a good usage of trade. In Liverpool, four pounds | 
per hundred are allowed for tare, and this is a good usage of trade in 
that place. There is a regular tare on most articles, which varies at 
different places. 

In most parts of the United States, there are three days’ grace for 
the payment of bills, etc. In one small district, there are four days 
of grace, and at Hamburg there are eight days of grace. These, and 
others like them, are all good usages of trade, because they are as- 
sented to by all dealers; and such usages are universal, and are never 
departed from except by special agreement, or by cases of exception 
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as well known as the rule. So far as custom or usage can be brought 
to bear on the rights of parties in the present case, it must be the 
custom or usage of London, where the contract was to receive its ex- 
ecution. 

It is obvious, that if the legal deductions and inferences from the 
original acts of the parties, be correct, it is incumbent on the plain- 
tiffs to establish a custom or usage to control the inferences. They 
have endeavored to do so; but the evidence offered by them appears 
to me not only lame and inconclusive, so far as it goes to establish 
any such custom or usage—but on the other hand, it makes strongly 
in favor of the defendant, to wit: To establish that the bill of lading 
must be delivered upon the acceptance of the bill of exchange. 

Some of the witnesses offered were persons much connected with 
our largest moneyed corporations. One of them testified that when in 
London and Paris, in 1832, two of the largest banking houses in those 
cities, requested that our moneyed corporations would give positive 
orders, that when bills of lading accompanied bills of exchange, those 
houses who were their agents, should retain the bills of lading until 
the payment of the bills of exchange. A similar request was subse- 
quently made by another principal London banking house, to the 
Citizens’ Bank of this city. The reason assigned for this request 
was, that bills of exchange, so accompanied, were often drawn upon 
their friends, and in such cases they would be placed under embar- 
rassment, if, without such orders, they refused to deliver up the bills 
of lading on acceptance of the bills of exchange. 

The proper interpretation of this request appears to be, that with 
regard to the secondary class of houses, we feel at liberty to impose 
this condition upon them; but, with regard to houses which come 
near our own standing, we dare not do it without positive orders from 
you; and we wish you to give such orders, The moneyed corpora- 
tions of New Orleans were out of the reach of retaliation or control 
of the English merchants. 

If there existed any legal right, or positive custom or usage, to 
withhold the bill of lading, after acceptance and until payment, a 
request of such orders would seem wholly unnecessary. 

The counsel for the defendant put this matter in a strong point of 
view when they enquired in what light a request to strike off an en- 
dorser, or give up a security, would be considered by a merchant. 
The universal answer was, that no merchant ever gives up a security 
to which he is legally entitled. 

Those witnesses who testified most strongly for the plaintiffs on the 
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point of custom or usage, went no further than to say, that the matter 
lay wholly in the discretion of the bill holder in England; but they 
all admitted, that it would be considered unusual to give up the bill 
of lading, if the house accepting had a first rate standing. 

The position assumed by the plaintiffs is, that on acceptance of the 
bill of exchange, it is in the absolute and entire discretion of the 
bill holder or his agent in London, to give up the bill of lading, or 
retain it until final payment. 

This position is suicidal; for if the bill holder or his agent has the 
absolute right to retain the bill of lading, to give it up in any instance 
would be to discharge every previous name upon the bill. What 
merchant, whatever might be his standing, whether a friend or indif- 
ferent to the agent in London, could expect him to do an act which 
would involve such consequences? It is also to be observed, that in 
customs and usages of trade, there is no such thing as discretion, 
they are absolute, imperative and universal, in favor of and against 
all the parties to the contract, when no special agreement to the con- 
trary is made. It is clear, that if there existed any such custom or 
usage of trade, to retain the bill of lading, until the payment of the 
bill of exchange, if the bill of lading was given ap in any case be- 
fore payment, the drawer and every endorser would be discharged, 
because their rights have been impaired. 

The most distinct and substantive evidence was adduced, that one 
of the first houses of Liverpool, and one of like standing in London, 
declared, that in neither of those places was there any custom or 
practice which authorized the holder of a bill of exchange to retain 
the accompanying bill of lading after acceptance; but, on the con- 
trary, declared that the holder was bound to give it up to the acceptor; 
and one of the witnesses produced by the plaintiff, while declaring 
himself to be in favor of the plaintiff’s claim, candidly stated, that 
when the question was first broached, in presence of himself and ten 
or twelve of his mercantile friends, they unanimously differed in opin- 
ion from him. 

Every witness, when asked if he would accept a bill of exchange, 
and leave the bill of lading outstanding, answered promptly in the 
negative, as if it would be a reflection on his standing and credit to do 
so. The conclusion from all the testimony amounts to what was 
stated to be a rule of right and practice, by one of the witnesses for 
the defendant, to wit: That the rule was to deliver up the bill of 
lading on acceptance of the bill of exchange, and the exception to 
that rule was, to withhold the bill of lading when the house on whom 
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the bill of exchange was drawn was insolvent, or in failing circum- 
stances; but that even in this last case the bill holder exercised the 
right at his own risk; for if his apprehensions should prove ground- 
less, he must suffer all the damages occasioned by his idle fears, 

The right to withhold the bill of lading in cases of insolvency, or 
notoriously failing circumstances, is analogous to that of stoppage in 
transitu by the vendor or quasi vendor, The rule is laid down in 
Cross, page 363; edition in Law Library, vol. 34, page 232: “ All 
persons standing in the relation of vendor and vendee, or consignor 
and consignee, on a sale or consignment of goods on credit, may exer- 
cise the right of stoppage -in transitu, and there are cases in which, 
the law exercises the right, though the contract under which the 
goods have been consigned may not be literally a contract of sale.” 
So strictly is this right confined to cases of supervening insolvency, un- 
der the French commercial code, that if the vendee were insolvent at 
the time of the sale, and the vendor did not know it, he is still bound 
to deliver the merchandize, and allow the credit; for, say the jurists, 
it is his own fault: he was bound to know the condition of the person 
with whom he dealt. The right to retain the bill of lading is precisely 
analogous to that of stoppage in transitu, and is subject to the same 
modifications. The right is exercised at the risk of damages to be 
sustained by the vendor, or quasi vendor, in case it should turn out 
that the vendee or quasi vendee is not insolvent. 

There is some evidence to show that the East India Company have 
established for themselves the right of withholding the bill of lading 
until discount, or payment of the bill of exchange, which accompanies 
it; but the right is not proved even with regard to other East India 
merchants. There may be something peculiar in the East India trade, 
of which the correspondence is carried overland, while the merchan- 
dize cannot be carried forward for many months; or perhaps the power | 
of the Company has enabled it to establish for itself a right, or rather 
usage, and other powerful individuals are now seeking to imitate its 
example. Indeed, I look upon the whole of this matter as a contro- 
versy between the banker and capitalists on the one hand, and the 
trading merchants on the other. 

The counsel, in a case similar to the present one, who acts the part 
of a banker, as well as an advocate, with some simplicity acknow- 
ledged that the banking class, who are the bill collectors in England, 
do not receive sufficient remuneration for the responsibility imposed 
upon them of deciding whether the acceptor of a bill is insolvent, in 
good credit, or failing circumstances, and that one fourth or one 
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eighth per cent. does not compensate for this responsibility. There 
is no doubt that such responsibility exists; for if the London agent or 
holder had surrendered the bill of lading when the accepting house 
was insolvent, or in failing circumstances, the London agent would be 
liable to censure, if not to positive loss: but this is a responsibility be- 
longing to their position, and it is their own affair if the commission is 
not adequate. Every one seeks to escape from responsibility by which 
loss or blame may be incurred; but the question is, how far he may 
relieve himself from the inconvenience, by trenching upon the rights 
of others who have opposite interests. The vast extent of London, 
eand the occupation of her merchant princes in politics and pleasure, 
may render it very irksome to make the necessary enquiries; but such 
reasons cannot establish a new rule of right. It is very easy to di- 
vine how the controversy will terminate. Money is power, and the 
class of shipping merchants require the aid of capital to such a de- 
gree that they must submit to any terms and conditions which moneyed 
men see fit to impose. Indeed, some bankers, who were witnesses in 
the case, candidly acknowledged, that since the question was agitated, 
they have taken a positive agreement from the bill sellers, that they 
should be allowed to hoid the bills of lading, not only until the accep- 
tance, but until the payment of the bill of exchange; and doubtless 
the money power will succeed in establishing a usage in contraven- 
tion of the rule of right; and I cannot but think that the house of 
De Tastet & Co. have shown great firmness in resisting the imposition 
attempted upon them. 

_ There is no serious attempt to impeach the credit and standing of De 
Tastet & Co., which, on the contrary, was shown to be good. That 
De Tastet & Co. were purchasers of cotton in a year of falling prices, 
was no ground for suspecting their credit. A loss of the whole amount 
purchased, to wit, $100,000, would not affect a London house of any 
standing. Mere suspicion is no ground to justify the withholding the 
bill of lading: there must be manifest embarrassment in the affairs of 
the acceptor. The refusal of the witnesses in England to, testify on 
this subject, can only be appreciated by those who have some experi- 
ence of the extreme sensitiveness of English merchants and others on 
the subject of credit, standing and character. Among them, a mer. 
chant’s credit must no more be discussed than the chastity of a wo- 
man. That license of discussion of public and private matters, which 
exists among us, would by them be resented as the highest degree de- 
gree of impertinence; and no one would willingly testify in any man- 
ner upon the credit of a merchant, unless he was coerced to it by a 
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power which he could not resist, and which an American commis- 
sioner, to take depositions in a foreign country, could not exercise. 

There remains only one point to be considered. The plaintiff’s 
counsel has urged, that even admitting that the holders of the bill of 
exchange had no right to withhold a bill of lading after the offer to 
accept the bills of exchange, still that the cotton came to a falling 
market, and the plaintiff ought not to be saddled with damages which 
arose from this cause. ‘The opposite mode of proceeding is the rule 
usually adopted in mercantile transactions. If a correspondent clearly 
violated his orders, the whole loss is thrown upon him, without any 
inquiry whether the loss would have been greater or less if the in- 
structions had been followed. Ifthere be no notice of protest, the 
endorser is discharged, although it may be shown that the maker or 
acceptor was wholly insolvent, and that the protest and notice would 
have been useless forms. If the ship deviate, the policy is void; and 
itis not permitted to show that the loss arose from another cause, or 
that the deviation did not increase the risk. In various other in- 
stances, it is established, that any infractions of the right of a party 
in commercial transactions, entitle that party to reject and repudiate 
the whole transaction, without inquiry into the scale of damage caused 
by the violation of the right; and these stringent and universal rules 
are necessary to prevent endless litigation, to hold parties to a strict 
accountability, and because of the difficulty in establishing the pre- 
cise quantum of damage caused by violations of orders and rights. 

In close analogy to these rules, the Court is of opinion, that De 
Tastet & Co. had a right to throw the whole transaction upon the 
hands of the holders of the bill of exchange; and, if Prime, Ward 
& King have paid the deficiency to the Barings, and Lanfear & Co. 
have paid this deficiency to Prime, Ward & King, they have respec- 
tively done so in their own wrong, and have no right to call upon 
Blossman to make it good. 

It is no answer to this reasoning, that if the transactions had af- 
forded a profit, De Tastet & Co. would have been entitled to it. The 
Barings were wrong doers, and wrong doers cannot profit by their 
acts, although subject to all the Joss occasioned thereby. 

It is proved that all those bills, which were presented for accep- 
tance, when the bills of lading were delivered up, were duly accepted 
and paid; and it would be great injustice to throw any portion of this 
loss upon Blossman, when, if the plaintiffs or their assigns, or agents, 
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had acted in due accordance with the tights of the parties in the case, 
he would not have sustained any loss whatever. 

Blossman had clearly been a severe sufferer by the misconduct of 
the plaintiffs, their assigns, or agents, in his credit and standing as a 
merchant, and in the payment of counsel fees. By offering to accept 
the bill of exchange on the delivery of the bills of lading, De Tastet 
& Co. acknowledged the correctness of the transaction on the part of 
Blossman; and if it was intended to settle a great mercantile ques- 
tion, the suit should have been brought against De Tastet & Co., and 
tried in Londen, where their commercial usages can most easily be 
proved. 

This subject has been discussed at large, because of its application 
to an extensive class of contracts, and because of the importance and 
difficulty it has assumed in the minds of the mercantile community. 
It was, moreover, proper, not merely to lay down the rule, but to ex- 
plain the reasons of it, with its modifications and exceptions. 

Upon the whole matter, therefore, it is considered that there be 
judgment for the defendant, and that the plaintiffs, A. Lanfear & Co., 
pay the costs of suit. 





Exchequer of Pleas—Hilary Term, 1846. 
[From L. J. Rerorts.] 


WILDERS ET AL. v. STEVENS. 


BILL OF EXCHANGE—RE-ENDORSEMENT—CIRCUITY OF ACTION— 
PLEADING—CONSIDERA TION—DEPARTURE. 


Endorsee against Endorser. The declaration stated that W. & Co. made their bill 
of exchange, and directed the same to one H, and then endorsed it to the defen- 
dant, who endorsed it to the plaintiffs. Plea,that W. & Co. were the plaintiffs; 
that they were the makers of the bill, and the persons who endorsed it to the de- 
fendant, and who were liable to him as such endorsers in the event of his paying 
the same. Replication, that before and at the time of the drawing of the bill by 
the plaintiffs, and the endorsement by the defendant, H. was indebted to the plain- 
tiffs in £40 12s.; that it was agreed between the plaintiffs and H., that in conside- 
ration that H..should procure the defendant to endorse and become surety as en- 
dorser to the plaintiffs of such bill, the plaintiffs should give time to H. for payment 
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of the said £40 12s.; that the plaintiffs drew and endorsed the bill, and that the 
defendant, for the accommodation of H., endorsed the bill, with the intent of be- 
coming security as endorser to the plaintiffs of the said bill, and that the plaintiffs 
gave time to H.:—Held, first, that the plaintiffs were entitled to recover against 
the defendant, there being no circuity of action in this case, as the defendant was 
unable to maintain an action against the plaintiffs; secondly, that the plaintifis’ 
agreement not to sue H. was a sufficient consideration for the defendant's guaranty. 


Quere, whether the replication was a departure from the declaration. At all events, 
the objection ought to have been pointed out on special demurrer. 


Assumpsir by the endorsee of a bill of exchange against the en- 
dorser. The declaration stated that T. & H. Wilders & Co., on &c., 
made their bill of exchange for £40 12s., and directed the same to 
one Heigham; that Wilders & Co. then endorsed the same to the 
defendant, and the defendant then endorsed the same to the plaintiffs, 
and that Heigham did not pay the said bill. 

Plea, that the said T. & H. Wilders & Co. are the plaintiffs, and 
no other persons; that the plaintiffs, and no others, are the makers 
of the said bill, and the persons to whose order the same was pay- 
able, and the persons who endorsed it to the defendant, and who 
are liable to the defendant as such endorsers, in the event of the pay- 
ment of the same by him. 

Replication, that before and at the time of the drawing of the bill 
by the plaintiffs, and the endorsement by the defendant, Heigham 
was indebted to the plaintiffs in £40 123, and thereupon it was 
agreed between the plaintiffs and Heigham, that in consideration 
that Heigham should procure the defendant to endorse and become 
surety as endorser to the plaintiffs of such bill, the plaintiffs should 
give time to Heigham for payment of the said £40 12s.; that the 
plaintiffs afterwards drew and endorsed the bill, and that the defen- 
dant, for the accommodation of Heigham, endorsed the bill with the 
intent of becoming security as endorser to the plaintiffs of the said 
bill; that Heigham, after the said endorsement by the defendant, in 
further performance of the agreement, delivered the bill so endorsed 
by the defendant to the plaintiffs; that the plaintiffs gave time to 
Heigham, and that no part of the debt has been paid to the plaintiffs, 

Demurrer. The points for argument on the part of the defendant, 
were, that the replication admitted the endorsement by the plaintiffs 
to the defendant, and that the plaintiffs were liable to the defendant 
thereon, and their promise thereby to pay him the amount of the bill 
if the drawee did not; and that it was inconsistent with such pro- 
mise and endorsement of the plaintifis, and a circuity of action, 
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for the defendant to be liable to them upon his endorsement, though 
made under the circumstances stated in the replication; and that, as 
the defendant was no party to the agreement between the plaintiffs 
and Heigham, such agreement could form no consideration for his 
endorsement to the plaintiffs. 


Prrersporrr, in support of the demurrer. A party who has en- 
dorsed a bill to another, and has become liable as such endorser, can- 
not, on having the bill re-endorsed to him by that other, bring an ac- 
tion against him. The reason for this is given by Mr. Serjeant Byles, 
in his book on Bills of Exchange, p. 114: “If a bill be re-endorsed 
to a previous endorser, he has no remedy against the intermediate 
parties, for they would have their remedy over against him; and the 
result of the actions would be to place the parties in precisely the 
same situation as before any action at all.” Where C. made a pro- 
missory note to A., who endorsed it to B., by whom it was re- 
endorsed to A., it was held that A. could not bring an action on the 
note against B. Bishop v. Hayward,4 Term Rep., 470. Again, ad- 
mitting that an action might be brought against the defendant, if 
the declaration were properly framed, still the replication is bad, as 
it does‘not support the declaration, but introduces facts which are in- 
consistent with it. Besides, the facts in the replication do not prevent 
the defendant from suing the plaintiffs; for no consideration is alleged 
for the defendant’s promise, as no consideration existed between the 
defendant and the party for whom he was surety, and therefore a 
circuity of action would take place. 


Barstow, contra, The replication discloses facts which rebut the 
presumption in the plea as to the defendant having a right of action 
against the plaintiffs, for the defendant may be treated as a drawer of 
the bill. Penny v. Innes, 1 Cr. M.& R. 439; s. c. 4 Law J. Rep. (n. s.) 
Exch, 12. If the defendant were to sue the plaintiffs on the bill, the 
facts stated on the pleadings would be an answer tothe action. The 
acts of parties to bills of exchange ought to be so interpreted as to 
carry their intentions into effect. Story on Promissory Notes, pp. 598, 
479. Then, as to the supposed want of consideration, Ridout v. Bris- 
tow, 1 Cr. & Jer, 231; s. c. 9 Law J. Rep. Exch. 48, shows that a note 
is binding, although purporting on the face of it to be given for the 
debt of another. Here, it was contended that the note stated no con- 
sideration. 


[Parxe, B. No consideration was wanted: if I draw a bill of ex- 
change for another, I am liable.] 
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Again, the replication sustains the declaration; and if it did not, 
the objection ought to have been pointed out on special demurrer. 


Parke, B. I think the objection in this case has been answered by 
Mr. Barstow; and that if the replication be a departure from the dec- 
laration, the matter ought to have been pointed out on special de- 
murrer. With regard to the main objection in this case, although 
the old authorities are somewhat to the contrary, yet modern decisions 
have settled the law in accordance with the view taken by the plain- 
tiffs. The replication shows a title to sue the defendant, who is re- 
sponsible upon his endorsement. There is also a good averment of 
consideration; for the plaintiffs’ agreeing not to sue Heigham is a suf- 
ficient consideration of the defendant’s guaranty. Then the objec- 
tion as to the circuity of action having been removed, as the defen- 
dant could not sue the plaintiffs, the case is brought within those spe- 
cial circumstances which, it is said in Bishop v. Hayward, may exist, 
and entitle the plaintiffs to recover against the defendant. The plain- 
tiffs are therefore entitled to judgment. 


Axperson, B. Iam of the same opinion. The replication nega- 
tives the argument of the circuity of action, which is the only objec- 
tion to the plaintiffs’ right to recover. 


Judgment for the Plaintiffs. 





Exchequer of Pleas—Hilary Term, 1846. 
{From L. J. Reports.] 
Harrison v. Ruscor. 
BILL OF EXCHANGE—NOTICE OF DISHONOR—MISTAKE OF NAME. 


Assumpsit on a bill of exchange, drawn by the defendant, endorsed by him to one 
Vaughan, and by Vaughan to the plaintiff. Plea, no notice of dishonor. The 
plaintiff ’s attorney, who was authorized by him to give the defendant notice of the 
dishonor, stated by mistake in his letter to the defendant, that he was authorized by 
Vaughan to demand payment of the dishonored bill. The notice, if actually given 
by Vaughan, would have been sufficient. Held, that the misrepresentation of the 
name did not avoid the notice of dishonor, but merely gave the defendant every 
defence against the plaintiff that he would have had, if the notice had been really 
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given by Vaughan; and as the notice, if given by Vaughan, would have been good, 
and the defendant could have had no defence to an action by Vaughan, and had 
not been injured by the mistake, the plaintiff was entitled to recover. 


Assumpsir by the endorsee against the drawer of the bill of ex- 
change, dated the the 21st December, 1844, for £210 10s., payable 
four months after date, endorsed by the defendant to W. H. Vaughan, 
and by him to the plaintiff. 

Plea, that the defendant had not due notice of the non-payment. 

At the trial, before the Recorder of Chester, the following facts ap- 
peared: The bill having become due on the 24th of April, and 
having been dishonored, the plaintiff’s attorney at Chester, by his 
direction, on the 26th, gave to the defendant the following notice of 
dishonor: 


“Sir,—I am requested by Mr. W. H. Vaughan, of this city, to ap- 
ply to you for payment of the amount due on you and your brother 
Daniel Ruscoe’s dishonored bill to him; and as Mr. Vaughan is very 
pressing for the amount, I trust you will immediately oblige me with 
the same, together with my charge as under. I am, sir,” &c. 


The attorney was not authorized by Vaughan to give any notice 
of dishonor; and stated that Vaughan’s name was written by mistake 
for that of the plaintiff. At the time of this notice, a notice of dis- 
honor given by Vaughan to the defendant, would have been good. 
Under these circumstances, it was contended, on behalf of the de- 
fendant, that the notice was not sufficient, as Vaughan had given no 
authority to the attorney to give the defendant notice of the dishoncr. 
The learned Recorder directed the jury to return a verdict for the 
plaintiff, reserving leave to the defendant to move to enter a nonsuit. 
A rule nisi having been obtained accordingly,— 

Ecerton and Unrnanx showed cause, (Feb. 9.) The notice of dis- 
honor was sufficient, for it is enough if a defendant has notice from 
any one who is a party tothe bill. This is established by the case of 
Chapman v. Keene,3 Ad. & El. 193; s. c. 4 Law J. Rep. (n.s.) K. B. 
185. 

[Auperson, B. The cases would be parallel if Vaughan had put 
the bill into the hands of the attorney, and he had given notice of 
dishonor in the name of the plaintiff] 

A good notice of dishonor may be given by any party to a bill, 
although he is not the holder. The last endorsee of a bill may be 
considered as the agent for all the previous parties; and if so, the 
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plaintiff was the agent of Vaughan, and might give a notice which 
would enure for his benefit. If a general notice of dishonor had 
been given, without any mention of Vaughan’s name, that would be 
sufficient. 


Jervis and Atkinson, contra. The notice of dishonor was not au- 
thorized by Vaughan, and cannot be said to enure for his benefit. 
Suppose the case of a bill, with twenty endorsements upon it; then, 
as each endorser would have his own time to give notice of dishonor, 
it would follow from the argument on the other side, that one party 
being agent for all, one party would have the privilege of lying by 
for twenty days, and then of giving a valid notice to the drawer. 
The answer to this argument is, that there exists no privity between 
the parties to a bill, as each of them holds by an adverse title. 

Cur. adv. vult. 


The judgment of the Court was now given by— 


Parke, B. This case was argued a few days ago before my brother 
Platt and myself, at the present sittings, on showing cause against the 
rule for entering a nonsuit upon a point reserved by Mr. Welsby, the 
Recorder of Chester. The case is perfectly novel, there being no 
decision or authority in point. The action was on a bill of exchange, 
drawn by the defendant, payable to his order, and by the defendant 
endorsed to W. H. Vaughan, and by W. H. Vaughan to the plaintiff. 
To this the defendant pleaded that there was no notice of dishonor. 
The bill, which in the body of it was made payable in London, be- 
came due on the 24th of April; and on the 26th, an attorney of 
Chester, who acted for the plaintiff, gave notice of dishonor to the 
defendant, stating in his letter that he was required by Vaughan to 
desire payment of the defendant’s dishonored bill; but he swore that 
he was not authorized by Vaughan to give that notice, and that he 
gave it in a wrong name by mistake. The only question is, whether 
this notice was sufficient. We have already intimated our opinion, 
that the notice was in sufficient time, whether it be considered as 
given by the plaintiff or by Vaughan, and that it sufficiently referred 
to the bill in question, and notified its due presentment and non- 
payment. Since the case of Chapmun v. Keene, it must be considered 
as perfectly settled, that a notice of dishonor need not be given by 
the holder, but that he may avail himself of notice given in due time 
by any party to the bill. The decision in that case is referred to 
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and adopted by Chancellor Kent, in the third volume of his Commen- 
tarics, p» 108, and by Mr. Justice Story on Bills of Exchange, sec. 
304. The former states the rule to be general, that the notice may 
be given by any one who is a party to the bill; the latter states it 
more fully, and says notice will be suflicient, although not given by 
the holder or his agent, if it comes through some person who holds 
the bill when it is dishonored, or is a party to the bill, or that he, 
on the same being returned to him, and after payment, be entitled to 
recover reimbursement thereof. The notice by the terms of the rule, 
as laid down by the Court of Queen’s Bench, must be given in due 
time by the party who sues, if he was suing as principal. The case 
of notice by the party who has already been discharged by the laches 
of the owner, is excluded, and so the terms of the rule,as laid down 
by Mr. Justice Story, seem to exclude the case of a party toa bill 
who could not sue on it on paying the amount of the bill, at least 
they must be so understood, otherwise the mischief would happen 
which was pointed out by Mr. Jervis, that there might be a bill with 
twenty endorsees, but the owner might retain it for twenty days after 
its dishonor, and then recover on its dishonor, by notice being given 
by the first endorsee. 

The rule equally excludes the case of notice by the acceptor, who 
cannot himself sue on the bill after taking it up; and the instances in 
which notice by an acceptor has been held good at Nisi Prius—I 
refer to the two cases in Mr. Chitty’s book on Bills, p. 227, and 
Rosher v. Kieran, 4 Campb. 87—are explained by Mr. Justice Bayley, 
in his book on Bills, 8th ed., c. 7, p. 259: they are explained on the 
supposition, that in this case the acceptor had a special authority to 
do so; but in the present case, Vaughan, in whose name the no- 
tice was given, was not discharged by the laches of the holder at the 
time the notice was given. ‘The notice by him on the 26th would 
have been in suflicient time to support an action by him; and, conse- 
quently, an action by the plaintiff. There is, therefore, no objection 
to the notice on that ground, nor would there have been any, if the 
attorney had omitted to state on whose behalf he applied. It was so 
held in the case of Woodthorpe v. Lawes, 2 Mee. & Wels., 109; s. c. 6 
Law J. Rep. (n. s.) Exch. 69, and had been previously laid down in 
Chancellor Kent’s Commentary, in the second volume, p. 108, who 
says, “ Any agent in possession of the bill may give the notice, and 
it need not state at whose request it was given, nor who was the 
owner of the bill.” It remains therefore to consider what is the 
effect of giving an untrue description of the party on whose behalf 
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it was given. This point has never been decided. In Chapman v. 
Keene, the only case which bears upon it, the plaintiff’s clerk, who 
gave the notice, must have been authorized by the nature of his em- 
ployment as clerk, to give it on behalf of the plaintiff, and he was by 
the express authority of the holder to give it for him, and the notice 
states no untruth: here there is an untrue statement, but made unin- 
tentionally, and by mere mistake. 

There is, no doubt, a difference between the two cases whena 
notice is given by an authorized person, without stating on whose be- 
half it is given, and when untrue information is afforded. In the one 
case, the party is put upon inquiry, if he thinks fit to make it; in the 
other, he is misinformed. 

What then ought to be the result of that mis-information? It is to 
be recollected, that whether the party is misled or not, as to the per- 
son giving notice, the object of a notice was answered by information 
of dishonour of the bill, and the person to whom notice is given is 
thereby enabled to withdraw his effects from, or take his remedy 
against the prior parties; and we think it reasonable to hold that the 
misrepresentation of the name of the person on whose behalf notice 
is given, ought not wholly to avoid the notice, but only to place the 
party giving it in the same situation as to the party to whom it was 
given, as if the representation had been true; and therefore the de- 
fendant ought to have every defence against the plaintiff, that he 
would have if the notice had been really given by the party named; 
and this is in analogy to contracts with factors acting for principals in 
similar cases, where the contract is avoided by mis-statement. Those 
cases have been referred to by my brother Alderson, in a judgment 
just delivered, that the other party has all the equities against the 
real that he would have against the apparent contractor. 

If, therefore, in the present instance, the notice by Vaughan would 
be bad, as it would have been if he had been discharged by laches, 
or had no right of action on the bill against the defendant, if he had 
taken it up, the defendant would have had a defence. And as upon 
the evidence it appeared that the notice would have been good, the 
defendant has not been injured, and has no right to complain of the 
misrepresentation. We think, therefore, that the ruling of the learned 
Recorder was right, and that the rule ought to be discharged. 

Rule discharged. 


Vor. III.—No. 12. 71 
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Supreme Court of Indiana. 


Srate Bank v. Bowers anp Orners. 


[Rerortep ny R. W. Tuomrson. | 


Held, that under the statute of 1838, upon the protest of a bill of exchange for non- 
payment, drawn by A., a resident of I., upon himself at N. O., the holder is entitled 
to 5 per cent. damages. 


ERROR TO THE VIGO CIRCUIT COURT. 


Tue facts fully appear in the Opinion of the Court. 

Dewey, Judge. Assumpsit by the State Bank against Bowers and 
others; plea, the general issue; trial by the Court, and judgment for 
the plaintiff. 

The only question in the cause is, whether five per cent. is al- 
lowable for damages on the protest of a certain bill of exchange. 
The bill bears date Dec. 29th, 1840, and was drawn by Silas Bowers, 
a resident of Parke county, in this State, upon himself, for $2,100, 
payable at the Commercial Bank of New Orleans, La., five months 
after date, and was directed to “Mr. Silas Bowers, New Orleans.” 
The bill was protested for non-payment at maturity, and returned to 
the holder, the Branch Bank at Terre Haute. The plaintiff claimed 
five per cent. damages, in consequence of the non-payment of the bill. 
The Circuit Court disallowed the claim. 

The demand is made under the statute of 1838, the language of 
which is, “ that when any bill of exchange shall be drawn for the pay- 
ment of any sum of money, and such bill shall be legally protested 
for non-acceptance, or non-payment, the drawer or endorser shall be 
subject to the payment of ten per cent. damages thereon, if drawn 
on any person living without the jurisdiction of the United States, 
and five per cent. damages thereon if drawn on any person residing 
within the jurisdiction of the United States, and without the jurisdic- 
tion of this State.” R. S,, 1838, 120. 

We think the bill in question comes within the equity and spirit 
of the statute, To the holder of a bill, directed to and payable at 
New Orleans, it can make no possible difference, whether the drawer 
lives there or elsewhere: in either case, the holder is obliged to take 
precisely the same steps to secure a recurrence upon the drawer or 
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endorser, and is subjected to the same disappointment and inconve- 
nience, provided the money is not paid by the drawer. The object 
of the statute, as declared by its preamble, was to advance trade and 
commerce by preserving the credit and insuring the prompt payment 
of bills of exchange. That object will be but partly effected, if the 
statute does not embrace such bills as this. Besides, the holder who 
receives a bill in the course of business, may not know, in point of fact, 
whether the drawer is a resident of the place to which the bill is 
directed, and where it is payable, or not; but he does know where 
he is to present the bill for acceptance and payment; and he is not 
bound to look beyond the face of the bill for the residence of the 
drawer; nor ought he to be injuriously affected if the fact be not 
as indicated by the bill itself. The phraseology of the statute seems 
to be the result of inadvertence, and not of a design to exclude bills 
like that under consideration from its operation. The present statute 
avoids the difficulty by a more guarded expression, giving the damages 
upon protests of bills drawn on any person at any place, &c., being 
silent as to the place of residence of the drawer, R. S., 1843, 576. 
The Circuit Court erred in not allowing five per cent. on the bill. 

Judgment reversed at defendants’ costs. Proceedings subsequent 
to the issue, set aside, and the cause remanded, Wc. 





Supreme Court of Ohio, Cuyahoga county. 
Winuiam R. Ricwarpson v. Huron Besser, Suerivr, Xe. 


SLAVERY—CONSTITUTIONALITY OF THE OHIO STATUTE AGAINST 
KIDNAPPING QUESTIONED. 


Per Woop, C. J. The Sheriff has returned, in obedience to the 
writ of habeas corpus, issued in this case, that he took Richardson 
into custody on the LOth day of June, 1846, and now detains him in 
custody by virtue of a mittimus issued by John Barr, Esq., one of the 
Justices of the Peace in Cuyahoga county, and a certified copy of the 
mittimus is made a part of the Sheriff’s return. 
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The mittimus recites, that “ Whereas William R. Richardson, of 
the county aforesaid, has been arrested on the oath of James A. 
Briggs, for that,at the township of Cleveland, in said county, on or 
about the 30th May, 1836, said William R. Richardson did know- 
ingly aid in carrying one Alfred Berry, a black man, and a resident 
of said Cuyahoga county, of the State of Ohio, without taking said 
Alfred Berry before any Judge or Justice of the Peace in said county, 
and without establishing his right of property in said Alfred Berry, 
agreeably to the laws of the United States, before any Judge or Jus- 
tice in said county, and has been examined by me, John Barr, one of 
the Justices,” &c., “on such charge, and required to give bail in the 
sum of one thousand dollars,” &c., “ which he has failed to do: There- 
fore,” &c. 

The statute on which this prosecution is based, is the second section 
of an act, entitled “An act to prevent kidnapping,” found in Swan’s 
Statutes, p. 600, which provides, “that no person or persons shall, in 
any manner, attempt to carry out of this State, or knowingly be aid- 
ing im carrying out of this State, any black or mulatto person, with- 
out first taking such black or mulatto person before some Judge or 
Justice of Peace, in the county where such black or mulatto person 
was taken, and there, agreeably to the laws of the United States, 
establish by proof his or their property in such black or mulatto 
person.” 

This section of the statute was designed to be applied exclusively 
to that unfortunate class of persons who owed service in one State, 
and escaped into another, and to those by whom they were arrested 
oer seized. The Constitution and laws of the United States recognize 
slavery, and protect the owner in the enjoyment of this species of pro- 
perty. This prosecution was set on foot, as shown by the mittimus, 
on the ground that Berry was a slave, and was seized and taken out 
of the State without a right of property in him being first established. 
In the case of the Commonwealth of Pennsylvania and Prigg, the 
Supreme Court have decided, that the owner of a slave, either by 
himself, or agent, may pursue, arrest, and return him to the State 
from whence he fled, without the aid of the State authority, and that 
all State legislation which interferes with or embarrasses such arrest, is 
unconstitutional and void, and that all legislation on the subject is exclu- 
sively vested in Congress. ' 

Every mittimus must, substantially, show the accused is charged 
with some defimite offence, or it cannot be sustained. No man should 
be deprived of his liberty, unless his caption and detention are authorized 
by law. Upon the face of this mittimus, what has Richardson done? 
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He has arrested a slave, and taken him out of the State, without prov- 
ing his right before the Slate authority, and this State legislation, in 
such a case, is absolutely null and void, under the decision of the Su- 
preme Court of the United States. 

It was said, on the hearing, that it did not appear but what Berry 
was a freeman, from the mittimus before the Court, and that Rich- 
ardson was therefore properly charged with kidnapping, under the 
first section of the act. It was, however, successfully answered, that 
it is not averred that Berry was a freeman, and the offence is charged 
to be the not proving property before removal. Unless property may, 
therefore, exist-in a freeman, the mittimus itself, shows that Berry was 
a slave, and the prosecution instituted on that ground. Iam, there- 
fore, of the opinion, that the arrest and detention of Richardson are 
illegal, and direct him to be discharged. 


Burcuarp, J. concurred. 





SELECTIONS FROM WALKER’S (MICH.) CHANCERY REPORTS. 


Agency. Where an agent, acting within the scope of his authority, 
does a thing which, standing alone and by itself, would be binding on 
his principal, and at the same time does something more, which he 
was not authorized to do, and the two are not so interwoven with 
each other that they cannot be separated, but constitute different 
parts of the same contract, that which the agent was authorized to 
to do, is binding on his principal, and that only which he was not 
authorized to do, is void. Hammond v. Michigan State Bank, 214. 

A person who deals with an agent is bound to inquire into his 

authority; and ignorance of the extent of the agent’s authority, is no 
excuse. Ib, 
* An agent, whether of the public or of individuals, who is au- 
thorized to sell property, for the best price that can be obtained for 
it, cannot become the purchaser, either in his own name or that of 
another, whether the sale be public or private. Ingerson v. Stark- 
weather, 346. 
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Alimony. In a suit by or against a wife, for a divorce, if she have 
no separate property of her own, the Court, when necessary, on peti- 
tion, will grant her temporary alimony pending the suit, and require 
her husband to advance money to enable her to prosecute her suit, or 
make her defence. Story v. Story, 421. 

The affidavit of a husband, denying the ground on which the wife 
asks a divorce, is no answer to an application for alimony during the 
suit, but may be read to aid the Court in the exercise of its discre- 
tion as to the amount to be allowed. Jb. 


Assignment. Where there are several notes falling due at different 
times, the fact that one note becomes due first, will not of itself, give 
it a preference over the rest, where the mortgaged premises are in- 
sufficient to pay the whole. Cooper v. Ulmann, 251. 


Compromise. Where two parties claim the same land under conflict- 
ing titles, and there is doubt as to which title is valid, that fact is suffi- 
cient consideration for an agreement to compromise and divide the 
land; and a specific performance of such agreement, though not in 
writing, will be decreed, where the party seeking it has acted fairly, 
and there has been a part performance to take it out of the statute 


of frauds, Weedv. Terry, 501. 


Corporation. Corporations have such powers and capacities as are 
given to them, and none other; and every abuse of such powers isa 
violation of the law of their being, and a forfeiture of their franchises. 
The establishment of an agency or office at a place not authorized 
by the charter, was held to be a violation of it. Attorney General v. 


Oakland County Bank, 90. 


Date. Where a date is given, both as a day of the week and a 
day of the month, and the two are inconsistent, the day of the month 
must govern. Ingersoll v. Kirby, 27. 


Evidence. An answer may sometimes be evidence of a fact not 
stated in the bill, as when the bill sets forth part of complainant’s 
case only, instead of the whole, and the part omitted, and stated in 
the answer, shows a different case from that made by the bill, and is 
not by avoidance merely. Schwarz v. Wendell, 267. 

A bill, filed and sworn to by a person who is deceased, is evidence 
against his heirs to prove what might be proved by his declarations. 
Chipman v. Thompson, 405. 
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Guardian and Ward. No decree will be entered against an infant 
on a bill taken against him as confessed, or on the answer of his 
guardian ad litem, admitting the facts stated in the bill. The answer 
in such case, is regarded as a pleading merely, and cannot be used 
as evidence for or against the infant, against whom the complainant 
must prove his case. Thayer v. Lane, 200. 


Husband and Wife. A legacy to a married woman is liable to an 
attachment issued against her husband; but the attaching creditor 
must take it subject to her equity, which is to have the whole, or so 
much as the Court may see fit, set apart to her for her support. West- 
brook v. Comstock, 314. 

A settlement after marriage, on a wife, of property belonging to 
her before marriage, in pursuance of an antenuptial parol agreement, 
is good against creditors. Wood v. Savage, 471. 


Injunction. The Court of Chancery may stay or prevent nuisances 
by injunction, and the complainant will not be first required to estab- 
lish his right at law, unless doubtful and in dispute. White v. Forbes, 
112. 


Jurisdiction. Where the aid of this Court is sought to protect the 
enjoyment of property, it will not be governed by the mere value of 
the property, but will interfere if the injury will materially lessen 
the enjoyment of it by the owner. Jd. 


Laches. The ignorance of a party of his defence at law, is nota 
sufficient reason to warrant the Court in interfering with a judgment, 
where such ignorance is connected with negligence, and might have 
been removed by the use of ordinary means to obtain the necessary 
information. Wixom v. Davis, 15. 

Where a bill, asking among other things, relief against a note, was 
filed within three years and a half trom the time it was given, and 
within six months after it became due, it was held, that the delay was 


not unreasonable, and was no ground for refusing relief. Schwarz v. 
Wendell, 267. 


Mortgage. ‘The Court of Chancery will not prevent a mortgagee 
from taking possession of mortgaged premises, or, if he is in possession, 
deprive him of it,so long as there is any thing duc on the mortgage. 
Schwarz v. Sears, 170. 

Any thing done by a first mortgagee to the prejudice of a second 
mortgagee, with a knowledge of the second mortgage, should, to the 
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extent of such injury, postpone the first to the second mortgage. 
Bailey v. Gould, 478. | 

A writ of assistance will be granted to put the purchaser of mort- 
gaged premises in possession, if the defendant, on being shown the 
Master’s deed, and a certified copy of the order confirming the sale, 
under the seal of the Court, refuse to deliver possession. Hart v. 
Linsday, 144. 

The assignee of a mortgage takes it subject to all equities exist- 
ing between the parties to it, at the time of the assignment. Russell 
v. Waite, 31. 

When the mortgagor comes with his money to redeem, the mort- 
gagee must account for the profits of the mortgaged premises, of 
which the crops which he may have appropriated or destroyed, will 
be considered a part. Stevens v. Brown, 41. 


Navigable Waters. 'The beds of all meandered streams and naviga- 
ble waters, belong to the State within which they lie; and the ripa- 
rian proprietor has no right to the land covered, without express 


grant. La Plaisance Bay Harbor Co. v. City of Monroe, 155. 


Ordinance of 1787. The Ordinance of 1787, for the govern- 
ment of the territory of the United States, north west of the river 
Ohio, is no part of the fundamental law of the State, since its admis- 
sion into the Union. It was then superseded by the State Constitu- 
tion; and such parts of it as are not to be found in the Federal or 
State Constitution, were then annulled by mutual consent. 6, 


Partnership. In equity, as between partners themselves, real estate 
purchased by them with partnership effects, is partnership property, 
and, on the dissolution of the firm, should be divided as such, each 
party taking the same share in it as in the personal property, unless 
at the time of the purchase it was understood to be an individual, 
and not a partnership transaction. Thayer v. Lane, 200. 


Surety. Where a surety, whose property had been levied, on, paid 
a judgment confessed by himself and principal for a usurious loan, 
wilh a knowledge of the usury, it was held, that he might recover the 
amount so paid by him, of his principal. Thurston v. Prentiss, 529. 


Trust. A trustee is not allowed to deal with his cestui que trust as 
with a third person, and purchases of trust property made by him, 


will not be sustained, unless the Court is satisfied that he has acted 
throughout with the most perfect fairness, and taken no advantage 


of his peculiar relation. Schwarz v. Wendell, 267. 
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Trust. A Trustee is entitled to a reasonable compensation for his 
lime and services. Schwarz v. Wendell, 267. 


Vendor and Purchaser. Where a party purchases land in posses- 
sion of a third person, with a knowledge of the fact, he takes it sub- 
ject to all equities existing between his vendor and the person in pos- 
session. Rood v. Chapin, 79. 

Although a party may not himself be a bona fide purchaser, yet, 
if his grantor was such purchaser, the former is entitled to all his 
rights, and the protection which the law would give him. Godfrey 
v. Disbrow, 260. 

A vendee is-chargeable with notice of the contents of a deed to his 
grantor, through which he claims title. Mason v. Payne, 459. 





DEATH OF LORD CHIEF JUSTICE TINDAL. 


[From tHE Lonpon Times or Juty 8.] 


Tue earthly career of the late Lord Chief Justice of the Common 
Pleas has been terminated rather suddenly. About ten days ago, he 
attended the hearing of an Irish appeal in the House of Lords— 
“ Sheehy v. Lord Muskerry.” On leaving the house, he complained of 
excessive heat, and appeared to be almost fainting. He was, within a 
few hours, seized with paralysis of the left leg, extending, as we under- 
stand, to the hip joint; and, after the lapse of two or three days, his 
medical adviser recommended him to proceed to the seaside. With- 
out delay he repaired to Folkestone, accompanied by his son, Captain 
Tindal; but there he unhappily experienced a renewal of his alarm- 
ing malady. Several members of his family were summoned, though 
little more than in time to witness his dissolution. He expired on 
Monday evening, at half past 7 o’clock, to the inexpressible grief of 
his family and numerous friends, as well as to the great regret of the 
public at large; for he was one of the most popular as well as the 
most eminent Judges that ever adorned the bench of justice. 

Sir Nicolas Conyngham Tindal was in the 70th year of his age, 
having been born in 1776. There was, however, a general impres- 
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sion that his birth took place some years earlier than that date, for, 
though hale and vigorous, he seemed to be rather older than three 
score and ten. It isalso generally supposed that he was a native of 
Buckinghamshire; but of this there can be no doubt, that he is de- 
scended from an old Essex family, and that his father, Robert Tindal, 
who was a solicitor, resided for many years, if not the whole of his 
life, at Chelmsford, in Essex. There is a Mr. Tindal, brother to the 
late Chief Justice, who practises as a Solicitor in Aylesbury, but we 
have every reason to believe that the subject of this notice was born 
at Chelmsford. After the usual course of school education, he entered 
at Trinity College, Cambridge, in the year 1795, and within four 
years of that period—in 1799—he took the degree of A. B., and that 
of A. M. in 1802. In the former year, he was eighth wrangler and 
senior Chancellor’s medalist. In the month of October, I801, he 
was elected a fellow of his college, and held the fellowship for eight 
years. Immediately after taking his Master’s degree, he became a 
student of Lincoln’s-Inn, by which society he was eventually called 
to the bar. His connexion with Lincoln’s-Inn probably gave rise to 
the common error that he had been a Chancery barrister; but, on 
the contrary, his practice was limited to the common Jaw courts, 
Shortly after his admission to Lincoln’s-Inn, he entered upon praetice 
with very considerable success as.a special pleader, and Lord Brougham 
stated yesterday that he had been among the number of his pupils. 
There can be no question that a young law student could hardly have 
chosen a safer guide; fora man more Jearned than Mr. Tindal even 
then was, in every department of the law, could scarcely be found 
within the range of the profession; and he was especially celebrated 
for what is ealled “ black letter learning.” His high reputation 
brought him se mapy clients, that ata very early age he thought it 
safe to go to the bar, and aecordingly we find that he was called in 
Trinity Term, 1809. In the same year he married the youngest 
daughter of the late Captain Thomas Symonds, R. N., and of course, 
resigned his fellowship. A numerous family were the issue of- this 
marriage, but the wife of Sir Nicolas Tindal died many years ago. 
In the Court of King’s Bench, and on the Northern Circuit, every 
year brought Mr. Tindal additional reputation as a lawyer, but very 
little fame as an advocate. He was never at a loss for a case; he 
could always expound a principle; he could give the history of any 
statute, and with great perspicvity set forth its provisions; he could 
argue any point, however apparently hopeless, and impeach the vali- 
dity of any legal document, however apparently sound; but a knavish 
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witness could elude his examination, and an apathetic jury were never 
warmed by his eloquence: yet he had what the profession calls a 
“capital business;” and a large income rewarded his learning, his 
industry, and his high reasoning faculties. The natural process by 
which lawyers seek advancement in their profession, is to get into 
Parliament. Mr. Tindal, however, enjoyed a distinguished oppor- 
tunity of appearing before one house of Parliament long before bis 
election as a member of the other. A bill of pains and penalties was 
preferred against the Queen of George IV., and in one of the most 
extraordinary proceedings that our history records, Mr. Tindal was 
called upon to bear his part. He, conjointly with several others, was 
counsel for the Queen. How far his astuteness and knowledge ren- 
dered him an efficient assistant to her Majesty’s Attorney General, 
was a matter not very apparent at that period. That he was capa- 
ble of giving very valuable hints to his more showy brethren, Lords 
Brougham and Denman, there can be no doubt; but his oratory was 
not of the order to neutralize the dazzling ingenuity of Copley, or to 
cope with the wily manceuvres of a cloud of Italian witnesses. Hence, 
although he enjoyed the honor of being a Queen’s advocate, he ob- 
tained with the public little additional reputation from his share in 
this extraordinary inquiry. We now follow him to the House of Com- 
mons, to which assembly, in the year 1824, he was returned by the 
Wigton district of burghs; and here also we can say but little for his 
qualification as a public speaker. His, manner was cold, dry, and 
unimpressive; his political and historical knowledge displayed itself 
to small advantage; it bore upon few questions, and not even upon 
those with much power. One would have expected that his talents 
and learning as a lawyer, must have often enabled him to enlighten 
the House on legal difficulties, but yet he had not a popular mode 
of discussing even questions of law. Nevertheless, a better man for 
the office of Solicitor General could not be found amongst the Tory 
lawyers in the month of September, 1826, when Sir C. Wetherell be- 
came Attorney General, in consequence of the elevation of Sir John 
Copley, afterwards Lord Lyndhurst, to the Mastership of the Rolls, 
At this time, Mr. Tindal became Sir Nicolas, but he still remained 
without any material increase of professional fame, nor was he called 
upon during his tenure of office to assist in any important prosecution 
on behalf of the crown. Sir J. Copley, who had represented the Uni- 
versity of Cambridge, became Lord Chancellor in the year [827, 
during the Canning administration; thereupon a vacancy occurred in 
the representation of that constituency, and Sir Nicolas Tindal soli- 
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cited its suffrages. Mr. William John Bankes, though also a Tory, 
went down to Cambridge to oppose him: the result of the polling 
was 479 for Sir Nicolas Tindal, and 378 for Mr. Bankes. He had 
been chosen for Harwich at the general election in 1826, but of 
course readily withdrew from that borough to enjoy the honor of 
representing his alma mater. Eventually, however, he became per- 
fectly satisfied with two years’ possession of this much envied distinc- 
tion. Gout, irritability, and Sir Thomas Wilde, combined their united 
virulence to drive poor Lord Wynford almost beside himself. The 
chief seat in the Common Pleas therefore became vacant, and a prize 
within the grasp of the Solicitor General. Sir Robert Peel repre- 
sented Oxford, Sir Nicolas Tindal, Cambridge; the one was leading 
Minister in the lower House, and the other second law oflicer of the 
Crown; the one proposed Catholic emancipation, the other supported 
it; the one retained his place in the Cabinet, and lost his seat for Ox- 
ford; the member for Cambridge gave up his seat for that University, 
but obtained a seat upon the Bench; and in the month of June, 1829, 
became Chief Justice of the Common Pleas, which position he occu- 
pied during the long period of 17 years; although, under the 6th of 
George IV., cap. 83, he might, at the end of 15 years, have claimed 
exoneration from the toils of that high station. Death, however, 
has at length deprived him of its honors, and relieved him of its la- 
bors. Sir Thomas Wilde will soon occupy the situation which he 
filled on the Bench, although few men are qualified to supply the 
place which he held in the public esteem. If he had any faults, he 
certainly possessed many shining qualities as a Judge. Gentlemen of 
the Bar who practise in a given Court, may never be able to agree 
amongst each other, or with the public, respecting the merits of any 
Judge who occupies a seat on the Bench of that Court; still less can 
they be brought to any thing like an admission that any Judge at 
any time was ever wholly faultless. -The public, however, are not 
remarkable for such nice discrimination; but, with less knowledge 
and far less fastidiousness, they pronounce an unqualified opinion, 
either to the great discredit or infinite honor of the personage who 
may at the time have become the subject of their notice. As to the 
merits of Chief Justice Tindal, the Bar may be divided, but the pub- 
lic are unanimous. They looked at his “summings-up” as among 
the most masterly exhibitions of judicial sagacity, and they regarded 
his calm, thoughtful, and tranquil inflexibility as the impersonation of 
British justice. They admired the vigor and promptitude with which 
he would cast the light of a clear and searching intellect upon some 
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vast accumulation of minute facts, inferences, and expositions—how . 
he would track out a plain and palpable path amidst some labyrinth 
of contradictory evidences. The world viewed with admiration the 
manner in which he threw aside the sophistries and disentangled the 
forensic perplexities with which cases are sometimes enveloped—how 
he dissipated the obscurities, lopped off the irrelevancies, curtailed the 
redundancies which had been imported into the cause by the weak 
or wily advocate, and finally how he reduced the real point in dispute 
to its strict and indisputable merits. Such was the impression that 
the character of Chief Justice Tindal made upon the community at 
large; and, whatever criticism his alleged eccentricities might oc- 
casionally provoke among the members of the Bar, all was forgotten in 
the intervals between one term and another, while his imperturbable 
temper, the uniform amenity of his manner, his perfect independence 
of spirit, his high integrity, and great judicial abilities, were always 
present to the mind of every observer. 





Miscellaneous. 


Tribunal of Conciliation—Denmark. [From the Edinburgh Review.] 
The government of Denmark is in theory one of the most arbitrary 
on the face of the earth; yet it enjoys great reputation for its for- 
bearance and mildness, and sanctifies in a certain degree its execra- 
ble Constitution, by the moderation with which it is administered. 
The Tribunal of Conciliation, established since 1795, is composed of 
the most intelligent and respectable men in the neighborhood, and its 
sessions are private. It is competent to determine in a great number 
of civil actions; and if both parties agree to the arrangements pro- 
posed by the Court, its decree is registered, and has legal authority. 
If the parties cannot be brought to agreement by the amicable inter- 
ference of the mediators, they are at full liberty to prosecute their 
suit in a Court of Justice. All the proceedings of the Tribunal of 
Conference are upon stamped paper, and they cannot be protracted 
longer than fifteen: days in the country, and eight days in the towns, 
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unless both parties consent to longer delay. The expenses, which do 
not exceed three shillings in each case, are payable only in case of re- 
conciliation. During the three years preceding this institution, there 
came before the courts of law 25,521 causes, and for the three years 
following. 9,653, making the astonishing difference of 15,863 lawsuits. 
The idea of this Court was taken from the Dutch, among whom it 
produced the most happy effects. And when we consider what an 
important point it is, that there should be time for disputants to cool, 
the strong probability there is that four or five impartial men from the 
vicinage will take a right view of the case, and the reluctance that 
any man must feel to embark his reputation and property in opposition 
to their opinion, we cannot entertain a doubt of the beauty or impor- 
tance of the invention. It is hardly possible that it should be bad 
justice which satisfies both parties, and this species of mediation has 
no validity but upon such condition. It is curious, too, to remark how 
much the progress of rancor obstructs the settlement of difficulties. It 
appears that both plaintiff and defendant were satisfied in 15,863 
causes. If all these had come on to a regular hearing, and the par- 
ties been inflamed by the expense and publicity of the quarrel, we 
doubt if there would have been one single man out of the whole 
number who would have acknowledged that his cause was justly 
given against him. 


Limited Partnershipsp—Mistake in Advertisement—Recent Decision 
in the New York Court of Errors. William Argall, impleaded with 
David C. Argall, plaintiff in Error, v. Eliza M. Smith, administratrix 
of John G. Smith, deceased, defendant in Error. This wasan action 
to recover of Messrs.) Wm. and David C. Argall, the value of a bill 
of goods sold to them in his life time by Mr. Smith. The defence 
was, that Messrs. A. transacted business under a limited partnership, 
in which David C. was the general partner, and William the special 
partner, and that the latter put in $2,000 in cash, and that the busi- 
ness was conducted under the firm of David C. Argall. The partner- 
ship was formed in 1835. The notices were ordered to be published 
in the New York Times and Evening Post once a week six weeks. 
The certificate of John Layden, foreman of former, showed that the 
advertisement had been correctly inserted in that, but the certificate 
of the Evening Post, made by David Hanna, showed that a typogra- 
phical error had occurred, by which it was made to appear that Wm. 
A. had contributed five thousand dollars to the capital stock. This 
was held to be a fatal error, and made William a general partner, and 
liable for all the debts of the concern. Appeal was made to the Su- 
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preme Court, which held that the law in relation to special partner- 
ships must be fully complicd with, and the parties were bound to watch 
the newspapers, and see that their advertisements are correctly in- 
serted. Judgment was given for plaintiff in the amount, being $144, 
with $104 85 costs. Farther appeal is made to this Court. After 
argument, the decision of the Supreme Court was unanimously af- 
firmed. Messrs. John Anthon and Fred. Anthon appeared for plain- 
tiffs in error, and Messrs, David Graham, Jr. and C. Judson for de- 
fendant in error. 


Conditional Pardori. Some time since, Governor Wright, of New 
York, pardoned a man named George Porter, convicted of pocket 
picking, conditioned that he should leave the State of New York, 
and never return. He did return, and was arrested as having forfeited 
his pardon. A writ of habeas corpus was issued out, and the ques- 
tion brought before the Court of Oyer and Terminer, in New York 
city, whether the Governor had authority to give a qualified par- 
don. It was decided by Judge Edmonds yesterday that he had such 
power, and that a violation of the condition of the pardon subjected 
Porter to all the penalties of his original sentence. The decision was 
excepted to,and the case is to be taken up to the Supreme Court of 
New York. 





NEW BOOKS. 


Since our last notice, we have received the following. 


Gilman’s Reports, Vol. I. This is the fifth volume in the series of 
IHinois Reports, and furnishes an unusually good specimen of report- 
inge We hope to have room for selections in our next number. In 
the mean time, we mast content ourselves with saying, that the high 
reputation already acquired by Mr. Gizman, through his Digest, pro- 
mises to be much enhanced by him as a Reporter. We understand 
that his second volume may be expected in a short time; and we 
unite with him in the hope that Western lawyers may find constantly 
increasing reason for referring to Western authorities. This book 
may be found at Derby, Bradley & Co.’s, Cincinnatis 


Wick & Barbour’s Treatise on Justices of the Peace and Constables 
in Indiana. This book appears to contain a very full statement of 
the law, accompanied with practical forms; and of course it supplies 
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a great desideratum in the State for which it was written. From the 
hurried examination we have had time to give it, we think the authors 
have bestowed much learning and care in its preparation, and that it 
will bear a very favorable comparison with similar works in other 
States, It may be found at Desilver’s, Cincinnati. 


Hilliard’s Digest of the American Law of Real Property. This is 
the second edition of a work which has already acquired an established 
reputation; and all we need say is, that much labor and research have 
been used in enlarging and improving it. The publishers are Lea 


& Blanchard, Philadelphia; and it may be found at Desilver’s, Cin- 
cinnati. 


Revised Statutes of Missouri to 1845. In addition to the ordinary 
matters contained in such a book, it contains an explanation of tech- 
nical terms, and a large collection of the forms most commonly used— 
an example which we would commend for general imitation. 





THIS JOURNAL. 


The present number completes the third volume, and we have ac- 
cordingly added an index, as heretofore. That the work has lived so 
long, has falsified the predictions of many; that it will live much 
longer, we confidently believe. This, however, must depend upon 
the profession in the West chiefly. Thus far subscriptions have been 
paid sufficient to pay all expenses, but not much more. The labor of 
the Editors and Publisher has been nearly gratuitous. The truth is, 
that a considerable number of subscribers are behind in their remit- 
tances. We doubt not that this is frequently owing to the want of 
convenient private opportunity. Accompanying this number is a 
bill to all such. But we beg leave to suggest that the mail will 
always afford facilities for this purpose, and that the Publisher, under 
the cheap postage system, will not object to paying the postage rather 
than not receive his dues. We have only to add, that if it is desirable 
to the profession that such a Journal should exist, and become per- 
manently useful to the profession, they must support it, both by paying 
for it and writing for it. And, to remove an objection urged by 
many, though against the opinion of one at least of the Editors, we 
have concluded to publish articles and reports, without the name of 
the author, if specially requested, provided always that we know the 


name. 











